Report  of the 1st National Summit on Labour Dispute Resolution held at Abuja on the 4th and 5th December 2009 at the National  Universities Commission and the National Merit House and Organised by the Ministry of Labour and Productivity in Collaboration with the Institute of Chartered Mediators and Conciliators (ICMC) in Partnership with the Nigerian Labour Congress (NLC), the Nigerian Employers Consultative Association(NECA), the International Labour Organisation (ILO), the Trade Union Congress (TUC), the Panel of Neutrals and the Daily Independent Newspaper

Theme: “Strengthening Industrial Relations & Social Dialogue of the Tripartite Plus”
Opening:

The summit commenced at 11am on 4 December 2009.
Summary of  Presentations:
1. Chief Patrick Njoku, President ICMC 



In his welcome address gave a brief background on the rationale behind the summit and the desire of the Institute to contribute to the speedy resolution of Industrial disputes placing particular emphasis on the prolonged dispute between ASUU and the Federal Government. There is currently no effective mechanism for labour dispute resolution in Nigeria. There is a need to fashion out for the country non-adversarial mechanisms for effective conflict resolution, especially mediation.

2. Prince Adetokunbo Kayode (Minister of Labour and Productivity(Keynote Address): 
This summit is aimed at fashioning strategies for resolving problems between the three parties involved in labour dispute – government, workers and employers.

We need a harmonious industrial atmosphere to make Nigeria one of the twenty most developed countries in the world by 2020. No nation can develop in chaos.

We must develop our human resources. This entails creating harmonious labour relations.

Foreign investors take particular interest in the way labour relations are managed.

The Federal Government’s 7-point agenda will be impossible to achieve without a peaceful environment in the labour sector.

Tri-partism is a strategic for effective conflict resolution under ILO rules. Consensus building will only be achieved by way of social dialogue based on freedom of association, and the right to collective bargaining.

Currently, the legal framework for using mediation is weak in Nigeria.

Recent labour sector reforms include the presentation of six bills before the National Assembly to give brand new lease of life to inter-sector resolution of disputes and the attendant sustainable national development.

The goal of this summit should be to strengthen labour relations. In order to achieve this goal, it is suggested that we: 
a) Build capacity of dispute resolution experts; 
b) Clarify which issues are truly labour issues; 
c) Develop strong institutions that provide a level playing ground; 
d) Institutionalize social dialogue- talking cannot be overemphasized. 

Goodwill Messages:

1) Dr. Lanre Babalola (Minister of Power): Nigeria has always used tripartitetism to deal with labour conflict resolution and this must be given teeth as it is currently failing. This task of rejuvenation is the task of all the parties to this summit.

2) Alh. Sanni Idanusa (Minister of Sports and Chairman, National Sports Commision): Dialogue is crucial for resolving labour disputes. Tripartite dialogue is crucial for dispute resolution generally, not just labour dispute. Participants should develop a solid framework for resolving labour dispute resolution to avoid the negative impact of strikes. We must leverage the new positive image our recent successful hosting of the Under-17 FIFA competition gave Nigeria. 

3) Senator Akinlabi Olasunkanmi (Minister of Youth): Labour disputes are tied to the challenges of current global economic melt-down. As the tripartite partners look for ways of survival, a model for effective conflict resolution in labour is crucial. We are all seeking alternatives to incessant labour strikes – long lasting solutions are needed. Participants should review existing models and design a new model that is realistic given current realities.

4) ILO: Supports theme of social dialogue, which is pervasive. The state must establish a framework for effective bi-partite and tripartite resolutions. 

Formal Opening:
Secretary to the Government of the Federation (Mal. M.Y. Ahmed) represented by the Minister of Labour, Prince A. Kayode, SAN declares summit open.

More Goodwill messages

1) John Odah Secretary-General, NIGERIAN LABOUR CONGRESS, in his contribution stated as follows:

 a) Let us make this summit more inclusive than opening ceremony was. 
 b) The National Industrial Court is not inclusive of organized labour. 
c) Let us go to the roots of our endemic crises. 

d) ICMC must be conciliatory in its approach. 

e) Labour ‘militancy’ was originally a strategy to ensure labour contribute to economic development. The new thinking now is the strengthening of social dialogue. This is the only way to promote consensus and harmonious co-existence in the Industrial relations. 

2) NECA rep: Mrs…………. NECA Supports the role that ADR has to play in labour dispute resolution. NECA welcomes the initiative to mainstream  mediation in labour dispute resolution.
LEAD PAPER “International Best Practices in Labour Dispute Resoution by

 (Susan Hayter – ILO, Geneva)

She starts her presentation by Analyzing the causes of labour disputes and noting the causal factors to include wages, job security, union relations, and hours worked just to mention a few.
There has been a general decrease in labour dispute escalations except for few countries e.g. China and Vietnam, which are transiting to new industrial relations mechanisms: thus, things get worse before they get better.

International labour standards cover voluntary conciliation, collective bargaining, labour relations, examinations of grievances and labour administration.

There is no one-size-fit-all system of labour dispute resolution. Effective systems in terms of cost and implementation, however, include; freedom of association, legitimacy of system, prevention is better than cure, bias to consensus-based mechanisms, loop backs to negotiated solution, strike/lock out as last resort, and intervention by credible third party, accessibility and cost-effectiveness.

The above would require: establishing grievance procedure, well structured collective bargaining, developing win-win (problem-solving) negotiation skills for all parties dealing with labour dispute resolution, placing emphasis on mediation and conciliation, negotiation and consensus building, making adjudication a very last resort, creating acceptable mediators and conciliators accessible in all respects – language, cost effectiveness, expeditious action etc. Conc-Arb (Conciliation-arbitration) has proved effective.

2ND PAPER: “Appraising the Cost of Labour Dispute to Nigeria from 1979-2009 (Prof. Pat Utomi)

The Costs of Labour disputes to the Nigerian economy have been enormous, almost suicidal.
Professor Utomi submits that education will help reduce labour disputes. To explain this he cites his 8-year strike-free tenure as MD of Volkswagen Nigeria. This credits to the fact of the education given to staff and management by experts from the Labour Institute in Ilorin (now referred to as the Michael Imodu Institute for Labour Studies).
He argues that prevention of labour disputes is a more rewarding way of achieving Industrial harmony. Effective communication, which is rooted in appropriate perceptions of one another, is fundamental to preventing industrial disputes. Thus, many a dispute arises because of a misconception of one party by the other of the genuine intentions.
Consequently, by improving the capacity to be more communicative, we can reduce disputes that have cost Nigeria a great deal. Tripartite partnerships create wealth. We also need good training in grievance remedial processes.
The changing role of Human Resource practice the world over is not recognized in Nigeria. Your human resource is you greatest asset. The very best people today are therefore going to HR, to manage this greatest asset – people.
Sadly, continuous strikes in the education sector have reduced the quality of students being produced.
Centralization of collective bargaining is also creating fundamental problems in the resolution of disputes. There is an absence of a rich public space in Nigeria – no consensus therefore on how dispute resolution should take place.

At the end of the presentation of papers, discussants took the floor. The papers are discussed in no particular order.

PAPER 1 &2 DISCUSSANTS
1) Mr. Adesoji Adesugba Esq. Chairman INDUSTRIAL ARBITRATION PANEL (IAP) in his contribution stated that we have a rich procedure for labour dispute resolution in Nigeria. The challenge however, is implementation due to the absence of enabling environment. IAP is developing new procedures which will include ‘documents only arbitrations’ and mediation of small claims.
2) Dr. Folashade Famusin representing ACADEMIC STAFF UNION OF UNIVERSITIES (ASUU) in her contribution put forward the following posers: How do you ensure government dialogues in Nigeria, so that preventive methods, including effective communication works? While agreeing that proactive measures are necessary to avert industrial action and that strikes may not always achieve the desired result, she argues that Nigerian politicians should not   politicize industrial relations and the disputes arising thereof.
3) Mr. Emma ------NIGERIA LABOUR CONGRESS representative in his contribution stated that the Private sector has procedural agreement for labour dispute resolution. Sadly, Government does not. Tripartite parties are equals – government should appreciate this. Mediators should hear the other side to mediate effectively. He welcomes the mainstreaming of mediation in Industrial Relations.
4) Dr. Tajudeen Akanji (Expert on Work-place conflict resolution) of the UNIVERSITY of IBADAN spoke on the fact that Workplace conflict is rooted in absence of basic needs; improper conflict analysis fuels conflict. He also stated that part of the challenge of labour dispute resolution in Nigeria is that government, which is the major employer, makes the rules. He noted further that Emotional intelligence rooted in empathic listening is key. All Nigerians are on strike one-way or the other and that there is a systemic failure in Nigeria.

5) Agbadu Fishim a Judge of the NATIONAL INDUSTRIAL COURT (NIC) in his contribution stated that it is difficult to quantify the cost of disputes in Nigeria. Strike is a strategy for labour dispute resolution. Strikes paralyze the economy. Cost of dispute resolution is high from all perspectives. NIC should apply international practices. He further stated that there is the need to abrogate the law that permits sack without reason as well as sack based on testing positive for HIV-AIDS.
6) Ike Akaraiwe 1st Vice-President of the NIGERIAN BAR ASSOCIATION (NBA) in his own contribution stated that Employment is a fundamental right. It is provided in the Nigerian constitution but is not justiciable. However, the African Charter adopts this right. There is need for workers and Nigerians to go to court to enforce fundamental rights generally and the right to employment in particular. The new Fundamental rights Rules now allow enforcement of all fundamental rights. They also allow public interest litigation.
7) Dr, Brown Ogbeifun (Former President PEGASSAN) notes that Causes of workplace conflicts are rampart. It is often suggested that workers should not challenge the policy of government. Strikes are often only tips of the iceberg. It is only when we determine the fundamental reasons for strikes that we can make more impact. We need a shift from mechanistic paradigms in our approaches to industrial relations. Both staff and management are workers and must see themselves as such for effective conflict resolution in labour disputes. So far, mediation of labour disputes has not worked in Nigeria because the ‘mediators’ are part of the conflict. He stated further that social dialogue must be encouraged in Nigeria and the tripartite should meet even when there is no industrial action. Conflict audit and assessment regimes must be created. We need procedural justice and strong team cultures. These will lead to 

                   a) harmonious relationships and 
                   b) promote win-win situations. 
8) David (Nigerian Institute for Oil Palm Research Benin City) stated that The speeches of Government functionaries do not tally with their actions.
9) Olu Abiola (State Sec, Oyo State NATIONAL UNION OF TEACHERS (NUT) was of the that there should be a  documentation of the  issues coming out of this summit. He also posed the question; is patriotism readable into workers’ strikes? E.g., ASUU strike is to ensure universities do not produce uneducated graduates.
10) Ben Juwe, (ICMC Kano) had this to say; If strikes is a last option , why does it occur more frequently than those actions that are supposed to precede it? This summit should rise to advocate for issues that affect us in Nigeria.

11) Ikhide Ehighelua (Lawyer): We create organs that are in conflict with one another e.g. National Industrial Court Act 2007 makes labour matters the exclusive jurisdiction of the NIC. What happens to the Federal High Court and IAP?
12) Sani Sa’ad Dawaki, Esq. in his contribution stated that the bane of the problem is failure to draw a line between politics and governance. The products of summit and conferences are not implemented. 
13) Chief (Dr) Stephanes Udi Ighedosa stated that challenge of implementing agreements must be solved.
14) Prof: Pat Utomi in his response to some of the contributions noted that narrow mindedness of governments in Nigeria is a challenge. Other countries engage in visioning. Education is key. Social dialogue that gives us value must be emphasized. Zero-sum attitude must be exchanged with win-win in our relations.  Government officials in Nigeria do not work – they are too occupied to do serious works. They should face their work once they assume office and leave politicking to appointed politicians. Without calling our government to account for governance, we cannot make progress in Nigeria. People in societies that work hold their governments accountable. In Nigeria governments only pay allegiance to god fathers
15) Agbadu Fishim, Judge of NIC, stated further that senior officials of universities mismanage monies voted to universities. ASUU should look inwards in challenging University administrators as a first step towards the fight for social justice. Lawyers add to the challenge of smooth prosecution of labour disputes e.g. by raising issues of jurisdiction.
16) Dr. Folashade (ASUU): Leadership alone is the challenge in Nigeria. Followers – the populace are not contributing to the development of the country.

The Chairman of the session ends the proceedings of day 1 of the summit by calling on Agada Elachi Esq. to give the vote of thanks.

Day 1 closes at 4pm with the closing prayers.
DAY 2

PAPER 3: “Mainstreaming Mediation in Labour Dispute Resolution” Dr. Brown Ogbeifun (standing in for Comrade Adams Oshiomole, Governor Edo State)

There is a need to reduce the level of labour dispute to maximize productivity in an era of highly challenged economy.

Labour, which includes both staff and management, pilots the affairs of the enterprise.

Conflict is task-based i.e. our relationships, say as co-workers, make conflict normal and natural.

Causes of conflict include economic and non-economic factors. Specifically, labour disputes come from:


Company policy issues


Government policy issues


Employment contract issues


Pension issues


Economic factors


Breach of agreement


Ineffective communication.

Effect of unresolved conflict:


Health costs


Diversion


Destroyed relationships


Wasted time


Decrease in productivity

Hatred


Anger


Violence.

Conflict resolution approaches:
Mediation

Why mediate labour dispute:


Judicial bureaucratic bottlenecks


Delays in judicial process


Overloaded court cases


Increasing legal costs


Time wastage in litigation


Frustration

Types of mediation:

             Self-mediation

Management mediation


Third party mediation.

Cornerstones of mediation:


Confidentiality


Ownership


Neutrality/impartiality

Phases of mediation:


Preparation


Opening


Exploration


Bargaining


Closing phase.

DISCUSSANTSON PAPER 3

1) Prof. Paul Idornigie of the NIGERIAN INSTITUTE FOR ADVANCED LEGAL STUDIES (NIALS) and Consultant to the FEDERAL MINISTRY OF LABOUR AND PRODUCTIVITY, in his contribution put up the following poser; How do we ensure labour disputes are resolved without a strike or lockout? Mediation and conciliation were originally used in the USA and UK for labour dispute resolution because in arbitration and litigation people face win-lose situation whereas what moves organizations forward is win-win solutions. The Trade Dispute Act provides for mediation and conciliation but it also provides for litigation and arbitration. However, mediation and conciliation are the ideal. We therefore need to review the law to mainstream mediation and conciliation. Additionally, the law is restricted to trade disputes only; it does not define mediation; it merely provides that mediation apply after 7 days of inability to resolve their conflict. There are also no rules of conciliation/mediation. In order to mainstream mediation, we must see the process as a river with many tributaries – the principles are the same. We need to borrow from the UNCITRAL/ACAS. Let us have rules of industrial mediation/conciliation. Let us gear our efforts towards prevention rather than resolution. An ‘Employment Rights (Dispute Resolution) Act’ ought to be enacted to replace the Trade Dispute Act. The law contains the principles but not the tools.

2) Dr. Amuchia Azi (Nnamdi Azikiwe University, Awka) in his own comment stated that the Trade Dispute Act does not promote labour dispute resolution. It is cumbersome. Why emphasis on mediation?  Firstly, globally, mediation is popular for labour disputes. Secondly, Trade Dispute Act does not take care of individual rights. Therefore, we need to have statutory mediation as Botswana has done. We also need more encompassing laws. There are precedents for this in the Workplace Mediation Act of Australia and the Labour Relations Act of British Columbia. We should also adopt international practices where mediators come in when collective bargaining fail. Mediation remains the most credible approach. We need to educate employers and employees on mediation so that its importance can be understood. We need mediation in labour dispute resolution.

3) Florence Fiberesima (Director, Rivers State Directorate for Citizens Rights and ICMC Governing Council Member) in her own contribution stated that we should not wait for the amendment of the Trade Disputes Act before we start mainstreaming mediation. We should begin by incorporating mediation in our every day activity.
COMMUNIQUE

The summit ended with the drafting and adoption of the communiqué with the following resolutions:

RESOLUTION

1.
There is a need to achieve in Nigeria a truly tripartite, i.e. government/employee/employer, approach to labour dispute resolution. This approach must borrow from internationally accepted best practices, which is rooted in social dialogue as epitomized by mediation grounded in effective communication. 

2.
The tripartite dialogue must be on going i.e. before, during and after conflict situations. This would ensure both the prevention of dispute and effective conflict resolution.

3.
If we adopt the tripartite dialogue, the overall effect would be a peaceful society.   A peaceful society will promote economic advancement especially the possibility of achieving the 20-20 national goal of making Nigeria one of the 20 most developed nations in the world. 

4.
We must mainstream mediation in all sectors of national life, notably the educational sector, Niger Delta conflicts, religious conflicts and other burning issues.

5. All this will require adequate legislation to make mediation statutory and mainstream it in all labour dispute resolution process. The Trade Dispute Act should be amended to cater for individual rights.

Jide Olagunju

Member Governing Council, ICMC.

Chief Rapporteur 
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